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THE STATE OF UTAH,
Plaintiff/Appellee,

v.
ADAM ROBERTS HILLMAN,
Defendant/Appellant.
REPLY BRIEF OF APPELLANT

INTRODUCTION

Hillman's opening brief argued that the Trial Court abused its discretion in
limiting lay opinion testimony regarding Hillman's mental health and state of
mind. It argued that the Trial Court prevented the admission of relevant evidence
that Hillman was possibly suffering from a mental health episode, which tended
to prove or disprove the required mental state elements at issue at trial.
The State argues that defense counsel sought to elicit testimony that
required specialized knowledge and could only be introduced through a qualified
expert witness. For the reasons set forth in the opening brief and in this reply
brief, the State is incorrect. As addressed in Hillman's opening brief, this Court
should reverse Hillman's convictions and remand for a new trial because the Trial
Court abused its discretion by limiting lay opinion testimony relevant to
Hillman's mental state.
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This reply brief does not restate arguments from the opening brief or
address matters that do not merit reply. See Utah R. App. P. 24(b) ("A reply brief
must be limited to responding to the facts and arguments raised in the appellee's
... principal brief.").
ARGUMENT
I.

THE COURT ERRED BY PRECLUDING THE OPINION
TESTIMONY OF LAY WITNESSES REGARDING HILLMAN'S
MENTAL ILLNESS

A.

State witnesses had sufficient personal knowledge of Hillman's
behavior and demeanor to present lay opinion testimony.

Through their own observations and interactions with Hillman, State
witnesses had sufficient personal knowledge of Hillman's behavior and demeanor
to present lay opinion testimony. A "witness may testify to a matter only if

~

evidence is introduced sufficient to support a finding that the witness has
personal knowledge of the matter." Utah R. Evid. 602. Although the rule requires
some foundation for a witness's testimony, the standard is quite low; "[i]t merely
requires that the witness have the opportunity and the capacity to perceive the
events in question." State v. Eldredge, 773 P.2d 29, 33 (Utah 1989).
At trial, defense counsel explained that they did not intend to elicit a

mental health diagnosis, but to present a complete picture of what was happening
with Hillman on the day of the offense. R. 191. Defense counsel sought to elicit
testimony from State witnesses regarding those witnesses' direct observations of

2
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Hillman and their own conclusions and opinions formed based on those
observations, without getting into any specific diagnosis. R. 191.
The State argues that the proposed questioning was impermissible under
rules 602 and 701(a) of the rules of evidence. The State is incorrect. The proposed
questioning would satisfy rules 602 and 701(a) because the witnesses would
testify to their direct observations and interactions, and opinions formed based
on personal observations.

B.

Testimony related to Hillman's mental health is relevant and would
have been helpful for the trier of fact in determining whether
Hillman had the requisite mens rea.

Hillman's mental illness itself is not a defense in this case, but it is relevant
in determining whether Hillman possessed the requisite mens rea for each of the
crimes charged. Therefore, it would be helpful to the jury to hear lay opinion
testimony regarding the witnesses' perceptions of whether Hillman appeared
mentally ill or perhaps conversely seemed of sound mind.
Any evidence that tended to make it more or less probable that Hillman
acted with the requisite mental state was relevant. Utah R. Evid. 401. It was
relevant for the jury to hear from witnesses who directly witnessed Hillman's
behavior and demeanor and witnesses who interacted with Hillman during the
course of his conduct for which he was charged to understand the witnesses'
opinions of whether Hillman was suffering from mental illness. This testimony
would have been especially relevant for the fact finder in evaluating whether
Hillman provided the name 1028 Snakehead knowing it was a fake name or
3
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whether he provided it because he believed this was his name or one of his
names. R. 352, 394.
In its brief, the State argued that any opinion testimony about Hillman's
mental wellbeing would be irrelevant, State's Brief ("SB") 9-13, but it appears that
later in the trial the State itself believed this type of opinion testimony would be
relevant, as the State late into the trial requested a bench conference and sought
to ask Officer Wilkes "whether it seemed to him that Mr. Hillman was having a
mental health episode." R. 415-416.

C.

The questions sought by defense counsel to state witnesses did not
require specialized knowledge.

Mental illness is pervasive in our society, both nationally and in Salt Lake
County. One in six U.S. adults lives with a mental illness (44.7 million or 18.3% in
2016). 1 Accordingly, most individuals have had some degree of exposure to
mental illness and could likely recognize mental illness generally if a mentally
infirm person were to exhibit obvious symptoms of ill mental health.
In this case, any adult passerby who observed and interacted with Hillman
on August 16, 2016, would have the basic competence to describe Hillman's
behavior and demeanor and render lay opinion testimony as to whether it was
Substance Abuse and Mental Health Services Administration. (2017). Key
substance use and mental health indicators in the United States: Results from
the 2016 National Survey on Drug Use and Health (HHS Publication No. SMA
17-5044, NSDUH Series H-52). Rockville, MD: Center for Behavioral Health
Statistics and Quality, Substance Abuse and Mental Health Services
Administration. (September 2017), Retrieved from
https://www.samhsa.gov/data/sites/default/files/NSDUH-FFR1-2o16/NSDUHFFR1-2o16.htm
1
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their opinion that Hillman seemed mentally ill at the time the witness observed
~

him. Such an observation and rendering of a generalized opinion would not
require specialized knowledge. Further, defense counsel was not seeking a
diagnosis from the State's witnesses, but rather their opinion of his mental health
generally based on their personal observations. R. 191.

Cu

Lay witnesses may testify upon observed symptoms of mental
disease, because mental illness is characterized by departures from
normal conduct. Normal conduct and abnormal conduct are matters
of common knowledge, and so lay persons may conclude from
observation that certain observed conduct is abnormal. Such
witnesses may testify only upon the basis of facts known to them.
They may testify as to their own observations and may then express
an opinion based upon those observations.

United States v Pickett, 470 F.2d 1255, 1258 (D.C. Cir. 1972) (per curiam)
(citation omitted).
"If a witness is not testifying as an expert, testimony in the form of an
opinion is limited to one that is ... not based on scientific, technical, or other
Cd

specialized knowledge." Utah R. Evid. 701(c). The test for "whether testimony
must be provided by an expert is whether the testimony requires that the witness
have scientific, technical, or other specialized knowledge; in other words, whether
an average bystander would be able to provide the same testimony." State v.

Rothlisberger, 2006 UT 49, ,r 34, 147 P.3d 1176, see also id. ,r 31 (noting that
[o]ther courts have similarly defined specialized knowledge as 'beyond the ken of
the average juror' (quoting United States v. Markum, 4 F.3d 891, 896 (10th
Cir.1993)), or outside the knowledge of a 'civilian bystander. (quoting United

States v. Figueroa-Lopez, 125 F.3d 1241, 1245-46 (9th Cir.1997)).
5
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The Tenth Circuit adopted a similar definition of specialized knowledge by
concluding that the question of whether testimony was based on specialized
knowledge was "a common-sense inquiry of whether a juror would be able to
understand the evidence without specialized knowledge concerning the subject."

United States v. McDonald, 933 F.2d 1519, 1522 (10th Cir. 1991).
At the beginning of trial, the State informed the Court that "there's some
commentary by some of the state's witnesses that the defendant might have a
mental illness." R.191.The State then moved to preclude that testimony. R.191.
The State had informed the Court that its witnesses held opinions as to Hillman's
mental infirmity. Defense counsel clarified that they were not seeking testimony
regarding any diagnosis, R. 191, and explained that the evidence would show
Hillman's mental illness was obvious and that "(based on his behavior) common
sense tells you that he is having a mental health episode." R. 193.
The Court ruled on the State's motion essentially instructing counsel that
the parties may invite testimony describing Hillman's behavior, but a lay witness
may not testify specifically on the topic of Hillman's mental health or render an
opinion about Hillman's mental health. R. 193-194.
The trial testimony, though limited in scope by the Court, supports the
argument that Hillman's mental illness was obvious to witnesses who observed
and interacted with Hillman and did not require specialized knowledge to
recognize generally. Witnesses testified that Hillman "was definitely not within
what I would consider normal ranges of human behavior." R. 428. "He did not
6
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seem to be himself. He was very disoriented, very confused ... " R. 347. "[B] ecame
very peculiar... he was motioning and dancing in a way or moving in a way that
was very odd and not normal for anyone walking around normally." R.341-342.
Defense counsel sought to elicit testimony from the State's witnesses

C0

regarding their personal observations of Hillman and their opinions of Hillman's
mental status at the time they observed and interacted with Hillman. This should
have been admitted as lay opinion testimony under Utah R. Evid. 701 as it did not
require specialized knowledge.
Courts nationally and in Utah have held that there are circumstances
where lay witnesses are competent to testify with respect to the defendant's
mental health and even render an opinion as to whether the defendant was
insane at the time of the alleged crime. 2 "The "'appropriate circumstances' are

See, e.g., Bethea v. United States, 365 A.2d 64, 82 (D.C. 1976) ("witnesses
should be free to testify directly in an unrestricted manner concerning all relevant
matters to which their competence extends, including their conclusions as to the
existence of a mental impairment and its relationship to the condemned
behavior"); People v. Clark, 432 N.W.2d 173, 178 (Mich. Ct. App. 1988) (in
deciding whether defendant was suffering from mental illness, "testimony of lay
witnesses may be competent evidence," and "trier of fact is not bound to accept
the opinion of an expert"); State v. Wilson, 539 N.W.2d 241, 244 (Minn. 1995)
("[b]oth expert and lay testimony is admissible on th[e]issue" of whether
defendant "was mentally ill at the time of the crime"); State v. Merrill, 530 S.E.2d
608,613 (N.C. Ct. App. 2000) ("a lay witness who has had a reasonable
opportunity to observe another is permitted to express an opinion on the issue of
mental capacity, when relevant"); State v. Schaaf, 727 S.W.2d 255, 258 (Tenn.
Crim. App. 1986) ("a lay witness can testify to the mental condition of another if
his opinion is based upon personal observations of the person"); State v. Walls,
445 S.E.2d 515 (Va. 1994) ("[w]hen lay witnesses testify about a person's mental
condition, the following factors are to be considered: (1) the witnesses'
acquaintance with the person and opportunity to observe person's behavior; (2)
2
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where the symptoms of insanity are so obvious that a lay person could reliably
form a judgment thereon." State v. Mellen, 583 P .2d 46, 49 (Utah 1978).
In Hillman's case his behavior was so obviously abnormal to the witnesses
who observed and interacted with him See e.g., R. 341-342, 347,428, that it
easily called into question Hillman's mental health, thus constituting an
appropriate circumstance wherein a lay witness could reliably form their own
judgment or opinion of Hillman's mental health generally.
Analogous to the specialized knowledge issue we see with testimony on
mental health, courts have also held lay testimony regarding degrees of
impairment to be admissible, holding an opinion about whether a person is
intoxicated does not require either specialized or scientific knowledge but is
considered a matter subject to lay judgment. See State v. Perkins, 2009 UT App
390, ,r 14,222 P.3d 1198 (observing that "members of the general public have a
common knowledge about whether a person is under the influence of alcohol"
(internal quotation marks omitted)). Likewise, in State v. Sellers, this Court held
that testimony regarding the level of impairment "could properly come in under
rule 701 as lay opinion testimony so long as it was helpful to the jury and based
on her own perceptions." 2011 UT App 38, ,r 26,248 P.3d 70.

the time during which observation occurred; and (3) the nature of the behavior
observed"); State v. Thamert, 723 P.2d 1204, 1207 (Wash. Ct. App. 1986) ("D]ay
witnesses may testify concerning the sanity or mental responsibilities of others so
long as the witness's opinion is based on facts the witness personally observed").
8
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Furthermore, a law officer may testify as a lay witness regarding
professionally experienced matters such as the pattern of drug operations or
whether the appearance or smell of a substance was an illegal substance that the
officer had experience in identifying. See, e.g., Provo City Corp. v. Spotts, 861
P.2d 437 (Utah Ct. App. 1993) (upholding the admissibility of police officer
testimony identifying a marijuana cigarette) (citing United States v. Dolan, 544
F.2d 1219, 1221 (4th Cir. 1976) (holding "that lay testimony and circumstantial
evidence may be sufficient, without introduction of expert chemical analysis, to
establish the identity of a substance involved in a narcotics transaction")). An
officer's training and experience may add more weight to her testimony while not
rising to a level that would bring to bear specialized knowledge.
Ga

Under the same principles, witnesses at Hillman's trial should have been
permitted to testify about their observations of Hillman's behavior and his

~

demeanor and any perception or opinion they formed with respect to Hillman's
mental wellbeing at the time of their observation and interaction with him. These
witnesses could have based any opinions they formed on their training and
experience and on their own life experiences in general without utilizing
specialized knowledge that would go beyond that of a generalized experience
encountering mentally ill people compared to people with no obvious mental
illness.

9
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II.

THE ISSUE IS PRESERVED
'&,

The State in its brief argued that Hillman failed to preserve the issues
raised on appeal because defense counsel didn't cite any specific authority while
arguing against the State's motion in limine. SB. 18. The State is incorrect
because the issues presented on appeal were raised to a conscious level before the
Trial Court and the Court ruled on the issues now presented. An issue is
preserved when it is (1) raised in a timely fashion with (2) sufficient specificity
and (3) is supported by "evidence or relevant legal authority."438 Main St. v.

Easy Heat, Inc., 2004 UT 72, ,I51, 99 P.3d 801 (citation and internal quotation
marks omitted). The guiding principle of preservation is that an '"issue must be
presented to the trial court in such a way that the trial court has an opportunity to
rule on that issue."' Id. (quoting Brookside Mobile Home Park, Ltd. v. Peebles,

~

2002 UT 48, ,I14, 48 P.3d 968). "Whether a party has properly preserved an
argument ... cannot turn on the use of magic words or phrases." In re Baby Girl
T., 2012 UT 78, ,I38, 298 P.3d 1251. When the specific ground for an objection is

clear from its context, the issue is preserved for appeal." State v. Gonzalez, 2015
UT 10, ,I26, 345 P.3d 1168, 1175; cf State v. Low, 2008 UT 58, ,I17, 192 P.3d 867
("Where ... the specific ground for objection is not clear from the context[,] the
theory cannot be raised on appeal." (second alteration in original) (internal
quotation marks omitted)).
When the district court "take[s] up a question," the court's ruling
"conclusively over[comes] any objection that the issue was not preserved
10
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on Appeal." Fort Pierce Indus. Park Phases II, III & IV Owners Ass'n v.
~

Shakespeare, 2016 UT 28, ,r13, 379 P .3d 1218. "Issues must be preserved, not
arguments for or against a particular ruling on an issue raised below." Gressman

v. State, 2013 UT 63, ,r45, 323 P .3d 998. And a "litigant has no obligation to
'preserve' his citation to legal authority. If the foundation of a claim or argument
is presented in a manner that allows the district court to rule on it, a party
challenging the lower court's resolution of that matter is free to marshal any legal
authority that may be relevant to its consideration on appeal." Torian v. Craig,
2012 UT 63, ,r20, 289 P.3d 479; see also Patterson v. Patterson, 2011 UT 68, ,I18,
266 P .3d 828 ("we routinely consider new authority relevant to issues that have
been properly preserved").
Case law provides numerous examples of this principle. Counsel preserved
a sufficiency challenge in a self-defense case where the defendant "did not
specifically argue that the State failed to meet its burden of showing that he had
not acted in self-defense" because "it would have been clear to the trial court that
his claim of self-defense was the basis for his motion for directed verdict." State

v. Gonzalez, 2015 UT 10, ,r,r25-26, 345 P.3d 1168. A due process claim was
preserved in another case even though, in the words of the dissent, the challenges
"were framed in terms that simply questioned the fairness of the statutory
scheme on policy grounds" without identifying "any basis for striking the statute
down on constitutional grounds." In re Baby Girl T., 2012 UT 78, ,r45 (Lee, J .,
dissenting). It was enough that counsel "repeatedly made due process arguments,
11
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although they were not labeled as such." Id. ,r37 (majority opinion); see also

State v. Crowley, 2014 UT App 33, 16,320 P.3d 677; Hill v. Superior Prop.
Mgmt. Servs., Inc., 2013 UT 60, 157, 321 P .3d 1054; Pratt v. Nelson, 2007 UT 41,
,r24, 164 P .3d 366.
In Hillman's case, the State made a motion in limine just before trial to
preclude testimony regarding Hillman's mental health. R. 191. Defense counsel
objected in arguing that they were not seeking to admit evidence of a particular
diagnosis but rather intended to "paint the complete picture of what was going on
that day". As "this whole incident resulted from a mental health episode." R. 191192. These arguments without specifically stating it were intended to argue the
point that Hillman has the right to present a complete defense pursuant to the
Sixth Amendment and the Due Process Clauses contained in the Fifth and
Fourteenth Amendments to the United States Constitution, and Article 1 Section
7 of the Utah Constitution.
During argument on the State's motion in limine, the State went on to
argue that none of the witnesses were qualified to testify about the issue of
Hillman's mental health on the day of his alleged crimes. Defense counsel
responded that evidence would demonstrate that Hillman's mental illness was
obvious and therefore such testimony would not require an expert. R. 193.
Though defense counsel did not cite Utah R. Evid. 701, the issue as to whether a
lay witness may render opinion testimony about Hillman's mental health was
adequately raised. The issues raised on appeal were adequately identified at trial,
12
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~

were argued by both parties and were ruled upon by the Court. R. 193-194. In
fact, the Court ruled twice as to two different issues raised by the State's motion
in limine. R. 193, and again at R. 194. Accordingly, the issues raised by Hillman
Gi)

on appeal were adequately preserved.
CONCLUSION
For the reasons detailed supra and in his opening brief, Hillman asks this
Court to reverse and remand his case to the trial court for a new trial.
SUBMITTED this 14th day of March 2018.

COLLEEN MOONE
Attorney for Defendant/App

13
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